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STATE TAXATION OF INTERSTATE COMMERCE. II 

IN the first part * of this discussion, the following propositions 
were sufficiently established : 

( i ) So long as the state confines itself to ad valorem 
taxation, avoids discrimination against outside corporations or 
businesses and does not carry taxation to confiscatory extremes, 
the right of the state to burden tangible property within its 
jurisdiction is intact and unquestioned. 

( 2 ) It does not at all matter for the purposes of this ad valorem 
taxation that the value of the tangible property within the state 
may depend partly — or conceivably even wholly — upon the fact 
that this property is an instrument of interstate commerce. 
The sole question is: what is its actual value as an item of 
property within the taxing jurisdiction ? The burden, however, 
must be no greater than the rates imposed upon similar classes 
of property within the state ; that is to say, there must be no 
discrimination. 

(3) Upon corporations of its own creation the state may im- 
pose (a) such fees as it will as a condition of corporate ex- 
istence under the state authority and (#) such burdens as it will 
upon the rights and privileges of internal traffic, provided only 
that nothing more than the value of this right or privilege be 
taken. The state may, therefore, appropriate all of the earn- 
ing power of the franchise or privilege, but not more ; that is, 
the state must leave to the tangible property a fair return of 
interest; otherwise, there is confiscation. 

(4) When the corporation or business is foreign, and the 
tangible assets within the jurisdiction are a part of an entire 
system, and consequently can have ascribed to them no dis- 
tinguishable and adequate value as separate things but only as 
an inseparable fraction of the property of the system, the value 
ascribed to the domestic fraction — inclusive of franchises and 
privileges — may be arrived at under the so-called unit rule, 

•Political Science Quarterly, December, 1911, vol. xxvi, pp. 643-658. 
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namely, by apportioning to the state such a share of the value 
of the system as the state plant or mileage or traffic or gross 
receipts or net receipts may bear to the corresponding aggregate. 

It is therefore evident that, although the powers of the state 
do not extend so far as to tax interstate commerce as such, there 
is none the less a clear right to tax the values of those instru- 
ments within the state through which such commerce is carried 
on. 

But when the business within the state is controlled by an 
outside ownership, a distinction is called for. Citizens of other 
states doing business within a state are entitled under the federal 
Constitution to the same privileges and immunities as citizens 
of the state. The right to do business within the state on an 
equal plane with citizens of that state cannot be denied. Not 
so, however, with outside corporations ; they are not " citizens." 
With the exception of those engaged in interstate commerce, 
all corporations may be excluded from the state, or, if admitted, 
may be subjected in general to such terms and conditions as the 
state may impose. 

If, however, the outside corporation or business be engaged 
in interstate traffic, what, if any, are the limitations upon the 
powers of the state, especially with regard to the intrastate 
activities of the interstate undertaking? That part of the inter- 
state traffic performed within the state is, as traffic or commerce, 
beyond the taxing power of the state, although, as has been in- 
dicated, the instruments employed in such traffic are subject to 
the ad valorem burden. But what about the purely internal 
traffic? May the state fix the rates upon this as it will, 
subject only to the prohibition of confiscation? May it tax 
this domestic traffic otherwise than on the ad valorem principle? 
May it burden the right or franchise or privilege of carrying on 
this intrastate activity? May it charge, as rent or as privilege 
tax, the full earning value of the privilege? May it impose 
burdens or limitations upon the interstate traffic as conditions 
upon which shall be granted the permission to carry on these 
purely domestic activities? 

Under the general right of the state to exclude from its 
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borders any foreign corporation, provided only that this involve 
no interference with the agencies of the federal government or 
with interstate commerce, the right of the state to deny entry 
to foreign insurance companies, has been long established: 
insurance is not commerce.' And, while it was admitted in 
People v. Equitable Trust Company* that a state may tax 
neither the corporate franchise of a foreign mortgage company 
nor its property or business outside of the state, it was held 
that a state may tax a corporation upon the basis of the divi- 
dends declared on its total capital stock. This tax, however 
unjust, purports to tax only the right to do business within 
the state and is precisely parallel to burdens upon pedlers, 
hotels, saloons, banks etc? If, however, the tax by the state 
purports to be a tax upon the property within the state, the 
value of this property cannot be determined, in the case of a 
foreign manufacturing corporation, by assessing such a frac- 
tion of its capital stock as corresponds to the ratio of sales within 
the state to total sales. In People ex rel. Seth Thomas Clock 
Company v. Wemple/ the court said that of the actual property 
of the company " only such part was employed within the state 
as was represented by the actual value of property, whether in 
goods, money, or other tangible things." It is not altogether 
clear, however, whether this decision should be taken to con- 
demn the tax as extra-territorial or as in substance a tax upon 
interstate sales. 

In essential harmony with the foregoing authorities and with 
the doctrinal summary already presented is another line of 
cases. It is true that in Osborn v. Mobile s a city excise upon 
an express company doing business both within and without the 
state had been upheld ; but later a long line of decisions estab- 

1 Paul v. Virginia, 8 Wallace, 168 (1868). '96 N. Y. 387 (1889). 

5 The right of excluding foreign corporations appears still to be intact; but later 
cases have seemingly encroached upon some corollaries of the earlier proposition. 
If the corporation has already been admitted to the state, it can make good its claim 
to protection under the laws as measured by the treatment accorded to domestic cor- 
porations of like character. Cf. infra, pp. 59 el seq., especially pp. 63, 66, 67. 

*I33N. Y. 323 (1892). 

6 16 Wallace, 479 (1872). 
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lished the contrary doctrine. 1 The tax disallowed in Caldwell v. 
North Carolina was imposed on commercial travelers. But 
under its general police power the state may tax; for example, 
liquor merchants or wholesalers, providing that these be not 
engaged exclusively in importation. So where the state of 
Georgia levied a tax " upon all agents of packing houses doing 
business within the state " whether the principals were domestic 
or foreign, and where it appeared that the agent in question 
did some warehousing and merchandising as intrastate business, 
the tax was upheld as a tax upon the domestic traffic* A 
fortiori, it is clear that a license tax is valid where only the 
intrastate traffic is burdened. 3 And none of these cases is 
to be understood to deny to the states certain rights of levying 
local fees and assessments or certain limited police powers, al- 
though the exercise of these rights and powers may involve 
some measure of regulation of interstate commerce or of inter- 
ference with it. For example : a state may require that an inter- 
state carrier have and maintain a domestic place of business and 
an agent upon whom process may be served ; 4 within reason- 
able limits, it may be required that through trains stop at certain 
stations ; reasonable charges may be imposed by the city on 
telegraph and telephone companies for the privilege of setting 
poles in streets or alleys or public places, irrespective of the 
fact that the company may have a federal charter conferring 
" the right to construct, maintain, and operate lines . . . over 
and along any of the military or postal roads of the United 
States " and of the further fact that " all letter-carrier routes in 

1 Moran v. New Orleans, 112 U. S. 69 (1884); Fickard v. Pullman Southern Car 
Company, 117 U. S. 35 (1885); Robbins v. Shelby County Taxing District, 120 
U. S. 489 (1886); Leloup v. Port of Mobile, 127 U. S. 640 (1887); Norfolk etc. 
Railroad v. Pennsylvania, 136 U. S. 114 (1889); Adams Express Company v. Ohio, 
165 U. S. 194 (1897); Stockard v. Morgan, 185 U. S. 27 (1901); Caldwell v. 
North Carolina, 187 U. S. 622 (1902). 

8 So in Ficklin v. Shelby County Taxing District, 185 U. S. 127 (1901), and in 
Kehrer v. Stewart, 197 U. S. 60 (1904). 

'Ratterman v. Western Union Telegraph Company, 127 U. S. 411 (1887); Pacific 
Express Company v. Seibert, 142 U. S. 339 (1891); Postal Telegraph Cable Company 
v. Charlestown, 153 U. S. 692 (1893). 

*Fritts v. Palmer, 132 U. S. 282 (1889). 
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any city or town " are " established as postal roads." A city 
still has the right to a reasonable rent for the use of its streets. 1 
So inspection charges may be imposed, if these be not excessive 
and are not made a cover for privilege taxes or other illegal 
exactions. 2 

Assuming that the state may exclude insurance and similar 
corporations from its borders, and may impose, as conditions of 
admission, whatever burdens of taxation it will, does the right 
of fixing the conditions of admission extend to compelling a 
waiver of constitutional rights? May the state require, for ex- 
ample, that an insurance company shall not avail itself of the 
protection of the United States courts? In Doyle v. Continen- 
tal Insurance Company, 3 the Supreme Court was called to pass 
upon the validity of a state law providing that the foreign cor- 
poration should forfeit its right to remain in the state if it 
removed a case from the state to the federal courts. It is to 
be noted that no waiver of this right of removal had been 
imposed as a condition precedent to entry; the law merely 
provided that the act of removal of the case should terminate 
the right to remain in the state. The action of ouster was up- 
held. It was not admitted, indeed, that the laws of the state 
could be pleaded to defeat the federal jurisdiction ; the case 
would be heard and adjudicated ; but the law was held to be 
valid for its purpose of ouster. The court said : 

As the state has power to refuse permission ... to do business at all 
within its confines, and as it has power to withdraw that provision 
when once given, without stating any reason for its action, the fact 
that it may give what some may think a poor reason or none for a 
valid act is immaterial. 

In Barron v. Burnside, 2 on the other hand, it was decided that 
the attempt by a state to force upon a corporation, as a condi- 
tion precedent to its entering the state, a waiver of its right of 

'St. Louis v. Western Union Telegraph Company, 148 U. S. 92 (1892). 
'Western Union Telegraph Company v. New Hope, 187 U. S. 419 (1902); 
Postal Telegraph Company v. Taylor, 192 U. S. 64 (1903). 

3 94U. S. 535 (1876). 4 121 U. S. 186 (1886). 
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removal to the federal courts would be invalid. The right is 
one that cannot be waived or lost on any terms. But the right 
to remain in the state may be lost or forfeited through the ex- 
ercise of this very right that can not be waived. In Security 
National Life Insurance Company v. Prewitt* both of the fore- 
going cases were approved. An agreement of the sort under 
consideration, or a law imposing a waiver to the same effect, 
will not bar a removal to the United States courts or prevent a 
decision upon the merits of the case. But the law is valid for 
purposes of ouster. The court said : 

The truth is that the effect of the statute is simply to place foreign 
corporations upon a par with the domestic ones. . . . No stipulation or 
agreement being required as a condition for coming into the state and 
obtaining a permit to do business therein, . . . the statute says : " If 
you choose to exercise your right to remove your case into a federal 
court, your right to further do business within the state shall cease and 
your permit to do business shall be withdrawn." 

This, however, was an insurance case. What would happen if 
a like law of ouster were applied to an interstate-commerce 
company, so far as concerned its right to do intrastate business? 
Or what would happen if the right of such an interstate com- 
pany to do intrastate business were made conditional upon its 
submitting to extra-territorial taxation? In Western Union 
Telegraph Company v. Kansas 2 this issue was sharply pre- 
sented. The telegraph company had been for years doing 
business within the state of Kansas under a federal charter. 
Kansas passed a law which required the company to pay taxes 
upon all its capital stock, on pain of deprivation of all right to 
do intrastate business. The company refusing to pay the tax 
(which amounted to $20,100), the state attempted to oust the 
company from doing intrastate business. The tax was held to 
be extra-territorial, and the law was held to be unconstitutional, 
as a denial of due process of law, in that it imposed a penalty 
for non-payment of an extra-territorial tax. Justice White was 
of the opinion that, inasmuch as entry had been permitted 

l 202U. S. 246(1905). 2 2i6U. S. 1 (1910). 
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before the tax was imposed, some sort of right to remain had 
vested. The state admittedly had reserved the right to change 
the terms of its permit, but it was not in its power to reserve 
the right to make a change amounting practically to confisca- 
tion — a change wiping out of existence a large part of the com- 
pany's plant. But the decision of the majority of the court was 
based upon the view that the state law was an attempt to en- 
force extra-territorial taxation. The state may impose such 
conditions as it will, provided that these are not unconstitu- 
tional. The state must act within the requirements of due pro- 
cess of law. 

Justice Holmes dissented upon the ground that the majority 
position amounted to a denial that the state possessed full 
power of exclusion. The state, he pointed out, could have 
charged $20,100 or any larger sum as a privilege fee or tax. 
It had been held in Horn Silver Mining Company v. New York 1 
that the state could impose a tax upon the aggregate value of 
the stock of a foreign mining corporation having an office in 
New York and transacting in New York some intrastate busi- 
ness. The company could avoid the tax by refraining from 
entering into any intrastate transactions. And in Allen v. Pull- 
man Company * the court had upheld a Tennessee tax of $3000 
upon " each sleeping car doing business within the state for one 
or more passengers taken up at one point in the state and trans- 
ported wholly within the state." There was no compulsion to 
accept and transact this domestic business ; and in Tennessee 
there was no legal liability upon the carrier company for refusal 
to accept this sort of business. 

Two weeks later, in the case of The Pullman Company v. 
Kansas, 3 the Supreme Court decided an even more significant 
and disturbing question. In this case a new line of authority 
appears to have been established. The state of Kansas had 
imposed a tax upon the authorized capital of the company — one- 
tenth of one per cent upon the first $100,000 etc. The case of 
the Pullman Company was stronger than that of the Western 

1 143 U. S. 305 (1891). » 191 U. S. 171 (1903). 

»2i6U. S. 56 (1910). 
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Union Telegraph Company, in that the payment of the tax, 
which amounted to $14,800, was made a condition precedent 
to the right of the company to transact intrastate business. On 
the other hand, no question could well be raised of the confisca- 
tion of any existing plant. The tax was held invalid, seemingly 
both as extra-territorial and as a burden upon interstate com- 
merce. In delivering the opinion of the court Justice Harlan 
said : " Such a fee necessarily operated as a burden upon the 
company's interstate business as well as a tax upon its property 
interests outside of the state, and was hostile to its constitutional 
right of exemption from local taxation in reference to its prop- 
erty beyond the jurisdiction of the state." 

It is evident that two questions are here involved, and it is 
equally evident that they need to be kept separate. If the 
Kansas law was an attempt to impose extraterritorial taxation, 
it was nevertheless true, as had been pointed out in earlier de- 
cisions in similar cases, that the company could forego the 
carrying-on of intrastate business and could thus escape the 
tax. And it has been repeatedly held that the state, so long as 
it may be assumed to be acting bona fide, may lay such burdens 
as it will upon purely intrastate traffic without reference to the 
possible effect upon interstate business. In the legal view, 
these two lines of business are independent of each other, and 
no court had previously suggested that to burden one was to 
burden the other.' To the economist, indeed, it is clear enough 
that the two aspects of traffic are necessarily and intimately as- 
sociated, and that only a logical, not an actual, line of distinction 
can be drawn. The difficulty is that the courts have drawn 
the logical distinction, perceiving little else to be done, short of 
taking the whole matter of the taxation of traffic or franchise or 
business or privilege out of the jurisdiction of the states, leav- 
ing to them ov\y ad valorem taxation. This difficulty is driven 
home by the dissenting judges. Justice Holmes said : " I do 
not see how the reasoning that denies the power to tax one kind 
of commerce and asserts it with regard to the other can be 
reconciled with the denial of the power of the state to exclude 
the latter altogether or to tax for whatever sum it likes." 

1 Cf. Louisville and Nashville Railroad Company v. Eubank, 184 U. S. 27. 
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No doubt there still remain to the states after this decision 
the right of ad valorem taxation and the right of a reasonable 
exercise of police authority and regulation. But does more 
remain ? It is extremely difficult to separate, in the reasoning 
of the court, the question of interference from the question of 
extraterritorialty. The court said : 

We hold that the Pullman Company . . . could go into the state to 
transact interstate business within its limits . . . without liability to 
taxation there with respect to that business, although subject to reason- 
able local regulations for the safety, comfort, and convenience of the 
people, which did not, in a real substantial sense, burden or regulate 
its interstate business nor subject its property outside of the state to 
taxation in Kansas. 

The question of interference is obviously much broader than 
that of taxation supported by exclusion. How far may an 
interference with domestic traffic be held to constitute a 
burden upon interstate traffic? The decision need not have 
gone further than the decision in the Western Union Telegraph 
case. In that case an attempt was made to collect an extra- 
territorial (and therefore unconstitutional) tax under threat of 
exclusion from intrastate business ; in the Pullman case there 
was an attempt to make the payment of such a tax a condition 
precedent to the right to engage in such business. But the 
opinion of the court goes much further than this. It attacks — 
at least for the purposes of the discussion — the tenability of the 
distinction between interstate and domestic traffic. 

It is necessary to determine the precise purport of the opinion. 
Does it declare the law invalid for extraterritoriality? It does. 
Does it hold the law invalid as an interference with interstate 
commerce? Equally clearly it does. Invalid also as making 
the payment of an extraterritorial tax a condition precedent to 
the right of transacting intrastate business? The decision is 
not distinctly based upon this ground, but from the precedents 
it is clear that it might have been so based. It does, however, 
seem to declare the tax invalid both on the ground that taxa- 
tion that interferes with interstate business is made the condition 
upon which the right to do intrastate business is granted, and 
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also upon the ground that this particular sort of restriction im- 
posed upon intrastate business is a real and substantial inter- 
ference with interstate business. And perhaps the decision 
goes far enough to justify the inference that neither extraterri- 
ality of taxation nor any other unconstitutional purpose can be 
attained by prescribing the conditions on which an otherwise law- 
ful enterprise may enter a state. If so, there is nothing in the 
decision peculiar to questions of commerce or of taxation. 

But the reasoning of the court requires further examination. 
Justice White, concurring in the opinion of the majority, goes 
still further. He argues that there is a stronger case against 
the state if it has once allowed the entry of the company. To 
impose a new burden of the sort under consideration, after such 
entry has been permitted, is not to lay down the terms on which 
an entry to the state is allowed ; it is to impose, as a condition 
of remaining, something approaching a submission to confisca- 
tion. Even if this consideration be waived and the question 
be regarded purely as one of original entry, he unfolds what 
appears to be the ultimate implication of the opinion of the ma- 
jority: "The power as exercised operates a discrimination 
against commerce, or, what is equivalent thereto, a discrimina- 
tion against the right to carry it on." A distinction is drawn 
between the absolute right of states " to control the coming 
within their borders of foreign corporations," and " the rela- 
tive right," which is a limited right. If the right is absolute, a 
corporation " may not assail the constitutionality of the condi- 
tion . . . ; the validity of the condition is immaterial." In the 
Horn Silver Mining Company case it was decided that the 
state had the absolute power to prohibit, and could therefore 
make submission to extraterritorial taxation a condition to 
entry or, at all events, to the right to remain within the state. 
But not so when the right of transacting interstate commerce is 
affected. The right of exclusion is then a relative right. In 
the case at bar " the Pullman Company ... in interstate 
commerce . . . was independent of the will of the state. . . . 
The state had no absolute power to exclude, and, therefore, no 
authority to impose an unconstitutional burden as the price of 
the privilege of doing local in conjunction with interstate com- 
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merce." This seems to mean that when two lines of business, 
one of them admittedly entirely immune against state attack, 
are so intimately connected in actual functioning as are inter- 
state and intrastate transportation, they cannot be entirely sep- 
arated in legal treatment. It is, in fact, this close connection 
that transforms the absolute right into the relative or limited 
right. " A state law which entirely forbids ... a local busi- 
ness would be a direct burden upon interstate commerce." 

But if such be the case, the right of the state to regulate local 
charges is logically in danger. Future limitations upon this 
power may not need to be worked out as prohibitions against 
confiscation; they may be developed from the doctrine that 
the right of regulation is a relative or a limited right, to be 
exercised only so far as is consistent with due regard to the 
interests of interstate traffic — a principle, doubtless of extra- 
ordinary difficulty in application but entirely apt to express and 
to safeguard the economic relations actually involved. But to 
assert that the authority is a limited authority, and that any 
particular exercise of it does not exceed the legal limit, is simply 
to declare this exercise to be, under all the circumstances, 
reasonable and therefore legal. Thus, if a reduction of rates 
on local traffic is upheld as non-confiscatory, the new rates are 
not, in strict logic, to be upheld on the ground that they are 
irrelevant to interstate traffic and independent of it, but on the 
ground that, as they are not confiscatory, they are not an im- 
proper interference with interstate traffic. Again, when restric- 
tions are imposed upon either local or interstate traffic and are 
upheld as a proper and reasonable exercise of police functions, 
it is not thereby denied that they are in their effect, whether 
directly or indirectly, an influence to modify or to regulate the 
traffic between states ; it is merely affirmed that they do not ex- 
ceed the limits of reasonable and proper interference. Viewed 
in this manner, it need not matter whether the right of regula- 
tion be assigned entirely to the police jurisdiction of the state 
or be entirely removed from it ; the result will be the same. 

But the opinion proceeds : " When the power is absolute, no 
inquiry as to the reasons . . . need be resorted to in order to 
determine its constitutionality." But in what cases is this power 
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thus absolute ? And why is it absolute in these cases ? For- 
eign insurance appears to be within the absolute category and 
may, therefore, be subjected to any sort of treatment. 1 So also 
may any strictly domestic manufacturing industry. 2 The power 
of ad valorem taxation falls, seemingly, within the relative cate- 
gory, since such taxes must not be discriminating in rate. And 
city license taxes upon the business of telephone companies are 
probably of this relative sort, since they are valid if they do not 
burden interstate traffic and are not made conditions precedent 
to the carrying-on of interstate business. 

No criticism is here offered of this distinction between the 
absolute and the relative right of exclusion. It promises much 
for the development of the law as regards the rights of corpo- 
rations engaged in interstate business. It may finally afford a 
single thread of principle for the various problems of police 
power, rates and methods of taxation, limitations upon rates 
and the line of demarcation between state and national control. 
And it must be admitted that the decision is a distinct step to- 
wards legal recognition of the economic aspects of all these 
problems. All that is here urged is that the decision estab- 
lishes a new and extremely significant distinction — one that in 
its narrowly legal aspects is perhaps revolutionary. This is the 
view that Justice Holmes indicated in his dissenting opinion. 
He did not deny the reasonableness of the distinction, but 
declared that it was novel, and that it could be applied only by 
overruling a long line of precedents. He said : 

I do not see how or why the right of a state to exclude a corporation 
from internal traffic is complicated or affected in any way by the fact 
that the corporation has a right to come in for another purpose. ... In 
the sense that the right of the state is not absolute over that particular 
business, the statement seems to me merely to beg the question that is 
to be discussed. 

Three cases have lately been decided by the United States 
Supreme Court, each of which is interesting and pertinent to the 

1 Paul v. Virginia, 8 Wallace, 168 (1868). 

2 Horn Silver Mining Company v. New York, 143 U. S. 305 (1891). 
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foregoing discussion. In Southern Railway Company v. Greene, 1 
the distinction drawn by Justice White between requirements 
imposed before entry into the state and requirements imposed 
after entry is held to be controlling ; but no use is made of the 
distinction between the absolute and the relative right of exclu- 
sion. Alabama had imposed upon the railway company a so- 
called " franchise " tax " upon the actual amount of capital stock 
employed by it in the state." The amount of the tax was 
$22,450. Payment of this tax was imposed as the condition 
upon which the corporation should have the right to transact 
" any business . . . not constituting interstate commerce," and 
the right " to maintain or commence any action in any of the 
courts of the state." The payment was not in lieu of any other 
tax or in reduction thereof. It was not imposed upon domestic 
corporations " owning the same character of property and car- 
rying on the same line of business." Could a corporation be 
required to accept this unequal treatment — to forego equal 
protection of the laws — on penalty of being deprived of the 
privilege of doing intrastate business? The tax was held in- 
valid. The court said : 

We are not dealing with a corporation seeking admission . . . nor with 
one which has a limited license which it seeks to renew . . . nor with 
one which has come into the state upon conditions which it has since 
violated. . . . We have a corporation which has come into and is doing 
business within the state . . . with the permission of the state, and 
under the sanction of its laws, and has established therein a business of 
a permanent character, requiring for its prosecution a large amount of 
fixed and permanent property. 

Upon the same day was decided Ludwig v. Western Union 
Telegraph Company. 3 The state of Kansas had imposed a tax 
upon all of the stock of the telegraph company. Non-payment 
of this tax or the removal of any case to the United States 
courts was to be penalized by ouster from the right to do any 
purely intrastate business. Each and every day's continuance 
in intrastate business after the tax was due and unpaid was to 

1 216 U. s. 400. • 216 u. S. 146. 
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subject the company also to a penalty of $1000. The tax was 
declared invalid ; partly, it seems, as a substantial interference 
with interstate commerce and partly as an attempt to enforce 
extra-territorial taxation for the privilege of remaining in the 
state after having legally entered. The court said : 

These are in effect the conditions upon which the telegraph company, 
lawfully engaged in interstate business , and entitled to be in Kansas for 
such business, is permitted to enter the state to do local business. 
And these conditions are prescribed notwithstanding the company has 
been permitted for several years ... to do local business . . . and has 
invested there large sums of money. 

The court cites and follows both Western Union Company 
v. Kansas and Pullman Company v. Kansas ; and, as in those 
cases, the decision appears to rest on several distinct bases. 

The third case is that of the International Textbook Com- 
pany v. Pigg. 1 A foreign correspondence school, soliciting 
students and furnishing texts and papers for study, was required 
by Kansas to file a statement of its condition " showing the 
amount of the authorized, paid up, par and market value of, its 
capital stock, its assets and liabilities, a list of its stockholders 
with their respective post-office addresses and the shares held 
and paid for by each, and the names and post-office addresses 
of the officers etc!' On the filing of this statement was made 
to depend its right to maintain any action in the Kansas courts; 
and it must procure from the secretary of state a certificate of 
this filing and of the fact that the statement was properly made. 
Held: "The effect is practically the same as if a form of 
license was required as a condition precedent to the right to do 
such business." The business was declared to be interstate 
commerce. " To carry on interstate commerce is not a priv- 
ilege or franchise granted by the state. . . . That is a subject 
which belongs to the jurisdiction of the national and not to that 
of the state legislature." 

The results obtained in the foregoing investigation may be 
summed up as follows : 

'2I7U. s. 91. 
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(i) A state has the right to tax, by appropriate methods, 
such share of the aggregate value of the property of the cor- 
poration, including intangible property and franchise values, as 
exists within the state. This taxable share may be determined 
according to the so-called " unit rule," i. e. according to the 
ratio of the state plant or mileage to the total plant or mileage. 

(2) The theory on which the tax is justified is the ad valorem 
theory, according to which each state, in levying the general 
property tax common to all the states, may burden interstate- 
commerce property values at the same rate at which other 
values are burdened. 

(3) If any part of the value traceable to the transaction of 
interstate business be burdened, this burden may not extend 
beyond the rate permissible under the ad valorem principle. 
To call the tax an excise tax or a privilege tax or a business 
tax or a franchise tax will neither help nor hurt, providing that 
it can be regarded as substantially an ad valorem tax. 

(4) That part of the value of the property derived from the 
exercise of the right or privilege of internal traffic may be taxed 
in any way permitted by the institutions and laws of the state, 
whether under a special classification or under the general ad 
valorem principle. The entire value even of this right or priv- 
ilege may be appropriated by taxes or by rents or by a regula- 
tion of rates, provided only that the burden imposed does not 
go beyond the limitations imposed by the requirement of " due 
process of law" — provided, that is to say, that nothing more 
than the value or rent of the privilege be appropriated ; or, in 
other words, provided that a fair return of interest is permitted 
to be earned upon the investment in tangible assets and plant. 
Otherwise there is confiscation. 

(5 ) In the attempt to exercise the right of taxing the corpora- 
tion values within the state, it is not permissible to tax the gross 
receipts or the net receipts as such, or to burden in any way the 
moving traffic. It is, nevertheless, permissible to tax, as a do- 
mestic value, such a share of the total value or of the entire 
mileage as corresponds to the ratio between the property or 
the mileage or the gross receipts or the net receipts in the state 
and the total property or mileage or gross or net receipts of the 
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corporation. For a similar purpose, all these data or any part 
of them may be utilized. It is permissible also to take into 
consideration the dividends declared and the market value of 
the stock, either at a particular time or through a reasonable 
period of years, so long as the object is to determine the value 
within the state and the methods employed appear to be selected 
and used in good faith and are not obtrusively unreasonable and 
inappropriate. 

(6) The right of the state to burden values derived from in- 
terstate activity is strictly limited to the imposition of ad valorem 
taxes upon such portion of these values as may be determined 
to be within the state. The rates must be such as are per- 
mitted under the ad valorem principle. 

(7) As regards the imposition of burdens upon the purely 
domestic share of the traffic of foreign corporations engaged 
in interstate commerce there is great confusion. Until very 
recently the authority of the state to deny to interstate corpora- 
tions the right of carrying on purely domestic traffic, and the 
resulting authority to permit this traffic only upon such condi- 
tions and subject to such burdens as the state might see fit 
to impose, had never been seriously questioned. A purely 
schematic — and economically impossible — independence of 
these two lines of traffic had been established. Recently, how- 
ever, not only has this doctrine been questioned, but particular 
rules have been laid down which are not in harmony with it. 
No waiver of any constitutional right can be imposed as the 
condition of entry of any foreign business, although the exer- 
cise of such a right may legally be made the basis of ouster. 1 
And in the case of an interstate-commerce business it seems 
that submission to extraterritorial taxation cannot be made 
either a condition of entry upon intrastate traffic or a basis of 
ouster. A law attempting either of these things is invalid, not 
merely as extraterritorial taxation, but also as amounting to an 
interference with interstate commerce. It is here submitted that 

1 None of the decisions question or deal with the right to carry to the Supreme 
Court on writ of error cases involving rights guaranteed by the federal Constitution. 
The restriction of right that has been recognized as permissible is ouster for removal 
of a case from the state court to a federal court. 
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the assertion that this particular interference with domestic traffic 
amounts to an interference with interstate commerce discredits 
the entire distinction between internal and external traffic. 
Some interferences with interstate traffic through the regulation 
of intrastate traffic are to be tolerated. Others are not. The 
hitherto absolute right of the state has become a limited right ; 
it must be exercised reasonably, all the circumstances being 
taken into account.' 

1 Three recent circuit-court decisions bear upon the foregoing argument. The 
second of these (Shepard v. Northern Pacific Railway) fully supports the principle 
here contended for. It carries the doctrine of the Kansas Telegraph and Pullman 
cases to its logical consequences. 

In Louisville and Nashville Railroad Company v. Siler (January 9, 191 1; 186 Fed. 
Rep. 176) the Kentucky railroad commission, acting under authority of a state 
statute, had reduced the rates from Covington, Kentucky, to certain other points 
within the state. It appeared that the rates of the plaintiff road from Cincinnati, 
Ohio, to these Kentucky points had been the same as from Covington to these points, 
and that from points farther north of the Ohio River there had been no through rates 
to the Kentucky points other than as the mere sum of the two local rates. It was 
held by the court (Justices Warrington, Sanford, and Denison, J. J.) that this change 
in the local rate south of the river was not an interference with the interstate rate. 
"Can it be," the court asked, "that such combining and filing of local rates as 
interstate rates removes such local rates altogether from the jurisdiction of the state 
for purely state purposes?" The railroad might decline to maintain this basis of 
computing interstate rates: " It does not follow that . . . the company will continue 
to carry the burden." The court expressly waived the question " whether there may 
be facts attending the administration of a state law which show a result so inevitable, 
for business reasons, that the result should be held to be the direct effect of the law, 
though not specified in the law. . . . The logic of the company's argument would re- 
lease its local rates from governmental regulation altogether; for the United States 
could not fix the local rates, because they are local, and the state could not change 
them, because it would thereby cast a direct burden on interstate commerce. The 
inevitable effect would be that, so far as rate-making is concerned, the state railroad 
commission would have no reason to exist, and state regulation of state rates would 
become simply historic." 

As regards the reasoning in this case it may be remarked that a restriction of the 
power of a state to fix rates is not necessarily a taking away from the state of all 
power. The "rule of reason " has elsewhere of late received important applications 
and extensions. The real question is not properly formulated by the court when it 
asks : ' ' Must this long-established power be now so construed as to eliminate the 
local rate-making power?" The real question is whether the jurisdiction of the fed- 
eral government may not, in some cases, limit to a " reasonable " application the 
exercise of the local power. In this case the court stated that " no averment [was] 
made . . . that the new rates would not yield a profit to the carrier." 

In Shepard v. Northern Pacific Railway Company (April 8, 191 1; 184 Fed. Rep. 
765) no reference was made to the Kentucky decision, which was probably not then 
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The original purpose of the foregoing investigation was to 
determine, so far as should prove possible, with what authority, 
state or national, lies the right of appropriating for social pur- 
poses the unearned-increment values attaching to the right to 
transact interstate commerce. 

If the foregoing summary is a correct statement of the exist- 
ing legal situation, it is evident that the authority of the state 
does not extend so far as to make possible the appropriation by 
the state of all of the unearned-increment values in the case of 
property employed in interstate commerce. Within the limits 
imposed by the rule against confiscatory taxation, the state 
may, it is true, impose lowered charges for services, but not 

accessible. Rates imposed by the Minnesota commission upon local traffic were de- 
nounced by Judge Sanborn as confiscatory. But these rates were also condemned on 
the ground that the reduction of charges within the state necessarily carried with it a 
reduction of charges in interstate traffic. *' The acts . . . and the orders . . . are so 
general and so far reaching in their effect that . . . they unavoidably affect the interstate 
commerce of the companies. . . . The question . . . therefore becomes : Do these stat- 
utes and orders substantially burden or only incidentally or remotely affect the interstate 
commerce of the companies? . . . The touch-stone to the true answer to the question 
and the test of the validity of the orders and statutes is their effect upon interstate 
commerce. It is the effect, and not the terms or purpose of state regulations of its 
local commerce, that determines whether or not they so substantially burden interstate 
commerce that they violate the commercial clause of the Constitution. On the same 
day that the Northern Pacific Company installed its rates in Minnesota as prescribed 
by the order, it reduced its interstate rates. . . . These reductions were compelled by 
the necessary and direct effect of the operation of the order. Had they not been 
made, Superior could not have competed in business in Minnesota with Duluth, 
Fargo [and] Grand Forks; and Wahpeton could not have competed with Moorhead, 
East Grand Forks and Breckinridge, respectively; nor could Superior have transacted 
business successfully with Fargo, Grand Forks or Wahpeton." 

It is impossible to make out from the report of the third decision, In Re Arkansas 
Rate Cases (May 3, 191 1; 187 Fed. Rep. 290) what precisely, or even approximately, 
were the facts involved. Judge Sanborn's relentless and inexorable logic was not 
applied, and, perhaps, was not applicable. Nor was anything made of the bearing 
of the Kansas cases upon the question involved, whatever that question was. It is, 
however, clearly stated that the close economic relation between local and interstate 
rates does not, as of necessity, invalidate the attempt to regulate the local rates. 
Some authority, it is urged, must remain to the states, else for some questions there 
will be no authority at all. " If the state is without the power to regulate purely intra- 
state transportation, because it affects intrastate traffic indirectly, where is it vested?" 
Congress clearly has no such power. In this argument no appreciation is indicated of 
the fact that the choice does not lie within the rigid alternative between all authority 
and none. In reality, however, there are three possibilities: all, none, and some. 
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upon the interstate portion of the traffic. And in many or most 
cases the attempt to secure through reduced rates the result in- 
dicated is impracticable, by reason of the fact that the weaker 
lines, whose rates are not over-high, cannot meet the lower 
rates at which the stronger lines can do business, and must, 
therefore, be deprived of all traffic for which the latter can 
compete. 

Thus, in the existing legal situation, the state can reach the 
unearned increments in question only to the extent to which 
these may be reached through the general ad valorem property 
tax. It may indeed be true that few states have yet exhausted 
the possibilities of ad valorem taxation; that there is small 
occasion to pine for further power till that which exists has 
been exercised ; and that tax-reform sentiment might for the 
present be content to secure a fair and consistent application of 
the ad valorem principle. But it still remains true that a one 
per cent tax on a franchise value amounts to the appropriation 
of only about one-fifth or one-fourth of the rent-earning power 
of the franchise or of its actual value. Under our law as at 
present declared, and under any probable declaration of that 
law, it must lie solely with the federal authority to make good 
the social claim to this particular fraction of the social estate. 

H. J. Davenport. 

University of Missouri. 



